OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €. MANN
ATTORNEKY GENERAL
Honorable H. A. Hodges : //\
County Audltor : o
Willlamson County oo \
Georgetown, Texas v
1/\\4
Dear Sir: Cpinion No, 0<£3172
Re: oes the Comi oners! Court

have the legal authqrity to

plage the trust funds in pos-

sgbsion of the District/Clerk
d trust funds in pos-~

s; sion orI}ha County Clerk in

dirferent iepositories?
n(vﬁn SoP !

Your recent rsguest £or an 4pinion of this depart-

ment upon the above s tod\guestibn haq\;een received.
'0llown1

igmf?bgr \tte£\§qv;
\\ N

*Kindly\refer to the atave srticle dealing

d glve me an opin-
BE=,

: the law\al/the Trust Funds of the
y and Mstriot Clekks a Joint fund and to
placed in cne\?epositolfselected by the Come
aiNgiorers' C or does the Commissioners
Cou ggjpzugt ion of dividing the funds

and placi in #ores than one Depository, that ig
the County C%erks' funds in one and the District
Clerks’ othexr Depository'?

*The Commissioners Court has fziled for the
past few years to recelve any vlds {ron the Banks
or Tirms to eet =8 a County Depository, yet the
advertisement ior bids 1s placed as the law
direots, therefore 1t is divided among thirteen
Benks within the County on the basis of c¢apital

MO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINIOGHN UHLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABBISTANT



Honoravle . A. Hodges, Page 2

stock and surplus, but the Trust Funds of the
County and ODistricet Clerk have been considered
as a Joint fund and one Bank seleated a3 a De-
poxltory for same. When the County Deposi-
tories were selected on Feb. 10th, 1941 there
was some contention from the Bankers as to the
diviasion of the Trust Funds on the same basis
a8 the regular County Funds, so the select-
ing of a depoaitory waa postponed for these
special funds until an opinion was received
from your department. i

"I have always been of the opinion, es has
the Commissioners' Court, that this speclal
fund was a joint fund and the Court 4id not
have any authority for dividing it in any man-
ner, out must plece it altogether in one De-
pository. 1 shal) greatly appreciate having
your opinion relative to this at your very
earllest convenlence.”™

Article 2558a, Vernon's Annotated Civil Statutes,
referred to in your letter, reads in part as follows:

*Seotion 1. The Commissioners Court of
eaoh ocounty is authorizsd ani required at the
Fabruary term thereof next following each
genersal election to receive appliocations from
any banking corporation, assoeiatlion or in-
dividual banker in such county as may desire
t0 be selected as a deposltory for Trust Funds
inposseasion of the County and District Clerks.
Sald spplications shall be filed with the
County Clerk on/or before ten o'clock a,.m,
on the first day of the term of Court at whioh
snid applications are to be recelved. Said
application shall be accompanied by a certi-
fled cheok for not less than one-half of one
per cent of the average daily balances of the
amount ;of Trust Funds in the possession of the
Clerks during the preceding calendar year which
amount shall be detsrmined by the Countiy
Clerk on/or betfore ten (10) iays before the
applications herein provided for are required
to be filed, and a certified cheok accompanying
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the application as herein provided for in the
amount so determined by the County Clerk shall
ve sufficient complience with this provision,
which certified check shall be a guarantee of
the good falth on the part of the applicant,
and that if his application 1s accepted the
vond herelnafter provided for will be entered
into., Upon the fallure of the banking cor-
poretlon, assocliation or individual banker
that may be gelected as such depository, to
give the bond required by law, the amount of
such certiried cheock shall go to the oounty as
liquidated damages, and the ocounty shall selsect
another depository as hereinarter provided.

In the event any application shall not be
accepted, the certirfied check socompanying

the same shall be returned., The check of

the applicant whose application 1s accepted
shell be returned when his bond {s filed and
approved by the Commissioners Court and not
until sueh bond is rilsd and approved, It
shall not bLe necessary for the county to ad-
vertise or give notice that applications will
be received as provided by this Statute.

"Sec. 2. It shall be the duty of the Com-
missioners Court at ten o'clock aim. on the
first day of each term at which applications
are required to be received to enter sald
applications on the minutes of the Court and
to select a deposlitory for the Trust Funds
in the possession of County aend District Clerks.

"Seec. 3. Within thirty (30) days arter
the selection of such depository, it shall be
the duty of the bhanking corporation, associa-
tion, or individual banker so selected to quallify
in the same menner as now provided by law for
the qualification of county depositories,

"Sed. 4, A8 soon as s81d depository has
qualified as provided by lew and has been ap~-
proved by the Commissicners Court, said Court
shall make and enter an order upon the minutes,
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designating such banking corporation, associa-
tion, or individual banker as County Deposi-
tory for Trust funds until the designation and
qualification of & successgor, and thereupon

it shall be the duty of the County and Digtrict
Clerks of such county to deposit all Trust
Funds in their possession with sald depository
in the manner herelnarter ;rovided; provideéd
in the event, a new depository has not been
selected and qualified by April 15th succeeding
the term of Court st which a depository is re-
quired to be selected as required by this Act,
then the term of such depository shsall end

and all Trust Funds due or on deposit shall

ve pald to the Clerk in whose name the sccount
is carried. r '

ng3ec, 5., If for any resascon there shall

be submitted no application by any benking
corporation, association or individusl banker
in the county, or in cese there shall be no
application for the entire amount of Trust
Funds, or in the event all applications sub-
mitted have been rejected by the Commissioners
Court, or in the event a depository selected
has failed to qualify, or in the event that
the depository shall become Insolvent, or in
the event a new depository has been selected on
account of the fallure of the regulsr depository
to execute & new bond as hereinafter provided,
then in either event, the Commissioners Court
shell advertise for applications from any
benking corporation, association, or indivi-
dual banker within the State of Texas, and

. may select a deposltory, which depository
shall qualify in the manner above provided.
Notice of the selection of a depository as
provided by this Act shall be published once
each week for two (2) successive weeks in a
newspaper of general circulation within the
county, if there be such newspaper. If
there is nc newspaper published in the county,
then the same shall be posted at the court-
house for said period. In the iiscretion
of the Commissioners Court said notice may
also ve publisned in any newspaper outikde
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of the county for the same length of time,

nSec. 6. It shall be the duty of the
depository to provide for the payment at the
county seat of the county upon presentment
8ll checks drawn oy the County or District
Clerk upon the funds deposited in the name
of such Clerk as long as such funds shall
be in the possession of the depository subject
to such checks, For every fallure to pay
such check at such county seat upon present-
ment, said depository shall forfeit and pay
to the holder of such checks ten per cent
(10%) of the amount thereof.

"Sec. 7. If eny depository selected by
the Commissioners Court be not located at the
seat of such county, said depository shall
file with the County Clerk of such county, &
statement designating the place at said
county seat where, and the person, firm or
corporation by whom, all the deposits may be
received from the Clerks for such depository,
and where and by whom in seid county sest ell
checks drawn on such depository will be paiad
and such depository shall cause every check
to be paid upon presentation at the place
s0o designated 80 long es the said deposdtory
has sufficient funds to the credit of such
funds applicable to their payment.

n "
. e @

Arter carefully considering the provisions of Arti-
cle 2558a, quoted above, we are of the opinion that the Com-
misaioners' Court 1s authorized and required to select only
one depository for trust funds in possession of the County
and District Clerks., Therefore, the question as above
stated 1s respectfully answered in the negative,

Trusting that the foreroing fully answers your in-
quliry, we are

TREOTELHAR fo. Yours very truly

g L g m’\/t\/ ATTORNEY GINERAL OF TEXAS
ATTOTRITEY GELIRLL CF T W [J_ "
| APPROVED

OPIerrOer
irdell 7illlemd COMMOTE
AW:GO Assistant\ 5,847
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